
October 2022 
 

Issue No. 244  10 Pages October 2022 

Monthly Briefing   

A Summary of the Alliance’s Recent and Upcoming Activities and Important Water News 

                              Page # 
 

Ninth Circuit Restricts Irrigators' Rights to Seek Judicial Review  
of Klamath Project Operational Decisions By Richard S. Deitchman      8 
EPA: Denying Environmental Permits Under ‘Civil Rights’ Law      8 
Interior Announces Assistance for Water Conservation Field Service Program    9 
Reclamation Announces $20 Million for Small Water Storage Projects     9 
2022 Irrigation Show           9 
A Big “Thank You” to our New and Supporting Members!       10 
 

STORIES INSIDE………

Farmer Lobbyists Return to D.C. 

Members of Congress and the Administration the important 
issues that impact Western irrigated agriculture.  

Thirty farmer lobbyists from six Western states engaged 
directly with high-level Biden Administration officials, Con-

gressional Members and 
committee staff, and 
gained insight into what 
lawmakers and policy-
makers are saying about 
the issues impacting 
Western irrigated agri-
culture.   
     “The farmer lobbyist 
meetings once again 
allowed us to deliver the 
diverse but unified voice 
of irrigated agriculture 
champions in Washing-
ton, D.C.,” said Alliance 
Executive Director Dan 
Keppen. 

     The farmer lobbyists engaged in over twenty meetings 
in a 2 ½ day period across Capitol Hill and with agency lead-
ers in downtown Washington.  

“Our team did a tremendous job telling personal and im-
pactful stories about producer and water manager efforts 
during the drought,” said Mr. Keppen. “They really under-
scored the importance of irrigated agriculture to our food 
supply chain and national security.”  

Key topics of discussion with Congressional agriculture 
and water committees included positions on current water 
legislation and the 2023 Farm Bill.  

Continued on Page 2 

Thirty farmers, ranchers, water managers and association 
leaders departed the dry, dusty West and descended on 
Washington, D.C. late last month, sharing their stories and 
engaging federal lawmakers and policy leaders on critical 
water issues.  

The 2022 farmer 
lobbyist trip marked 
the first return to 
Washington since Sep-
tember 2019, prior to 
the COVID-19 pan-
demic that restricted 
access to the nation’s 
capital.  

A “virtual” lobbyist 
trip was conducted in 
2020.  

The high level of 
the Alliance’s virtual 
engagement with Con-
gressional offices in 
2021 leading up to the passage of the Infrastructure Invest-
ment and Jobs Act (IIJA) last November drove the decision 
not to conduct a farmer lobbyist trip last yar. 

“It was good and important to be back in D.C. this year,” 
said Alliance President Patrick O’Toole, whose family runs a 
sheep and cattle ranch in Wyoming. “Our farmer lobbyist 
trip is one of the cornerstone programs of our organization. It 
was created to allow farmers, ranchers and water managers 
to interact directly with elected officials and other policy-
makers in Washington, D.C.” 

This year’s farmer lobbyist trip once again presented a 
unique opportunity for Alliance members to share with 
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“Flow-centric management that focuses on ESA single 
species management creates tremendous inflexibility for irri-
gation water management,” said Ms. Snell.  

Fierce Western wildfire disasters are also becoming an 
annual occurrence during drought. While Pat O’Toole was 
addressing forest health issues before the Senate committee, 
his son Ea’mon described the tinderbox conditions of federal 
forests along the Continental Divide to Congressional staffers.  

“Agencies like the Forest Service need to use the tools and 
flexibility they already have to better manage the land and 
tackle critical challenges like wildfire, insects, and disease,” 
said the younger O’Toole.  

Arizona Agribusiness and Water Council executive direc-
tor Chris Udall discussed how the prolonged drought could 
impact food production in the Lower Colorado River region. 

“The Colorado River is in crisis,” said Mr. Udall. “There is 
an emergency need of 2 to 4 million acre-feet of water in stor-
age to save the river. The 23-year mega drought on the river 
brings us to an unprecedented but expected Tier 2b shortage 
declaration for 2023.” 

During the winter of 2023-24 leafy green vegetables, nor-
mally abundantly available, will not be as available, Mr. Udall 
reported. This 1-acre-foot decrease has been estimated to have 
a potential economic loss of around $340,000,000 to Yuma 
County, Arizona agriculture. 

Further underscoring the “Family” element of the Family 
Farm Alliance, Mark Schnepf and his daughter McCall briefed 
the staffers on the grim conditions farmers are facing in the 
Lower Colorado River Basin. Mr. Schnepf - a Central Arizona 
Project (CAP) producer and board member of the New Magma 
Irrigation District and Electrical District #6 - outlined the chal-
lenges facing CAP irrigators at the September 29 drought 
briefing. 

“We recognize that reacting to and stabilizing levels at 
Lakes Powell and Mead are important, as is the role of senior 
water rights holders in Yuma and the Imperial Valley” he told 
the assembled Congressional staffers. “However, we need to 
see drought relief funding funneled to places like Pinal Coun-
ty, which is already feeling the pain from water curtailments.”  

The 75-minute event concluded with a question-and-
answer session. 

"Solving the water challenges of our day will require eve-
rybody working together in a bipartisan fashion," said William 
Bourdeau, a California producer and Alliance Board member. 
"Everyone will benefit when we solve these challenges." 

 
Senate ENR Legislative Hearing 
 
Elsewhere on Capitol Hill, Alliance President Patrick 

O’Toole was one of four witnesses who testified before 
the Senate Energy and Natural Resources (ENR) Committee, 
which conducted a legislative hearing on several bending bills, 
including the Promoting Effective Forest Management Act of 
2022 (S. 4904). This bipartisan legislation – introduced by 
ENR Committee Chairman Joe Manchin (D-WV) and Ranking 
Member John Barrasso (R-WYOMING) would reduce cata-
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     Meetings also took place with USDA Under Secretary 
Robert Bonnie, Sara Gonzalez-Rothi (Director for Water Poli-
cy at the White House Council on Environmental Quality), 
and leaders at the Department of Interior, Bureau of Reclama-
tion, and the U.S. Forest Service.  

The visit culminated with two overlapping events on the 
morning of September 29: an Alliance-led Western drought 
briefing and a Senate committee hearing on forestry legisla-
tion, where Mr. O’Toole testified on behalf of the Alliance.  

 
Western Drought Briefing 
 

The Alliance’s Western Drought Briefing for Congressional 
staff took place in a conference room at the Capitol Visitors 
Center. The drought briefing featured brief presentations by 
farmers and ranchers from Oregon, California, and the Upper 
and Lower Colorado River Basins. 

“This in-person event allowed Congressional staff an op-
portunity to hear directly from the Western producers 
and water managers who are literally at Ground Zero dealing 
with the challenges of one of the worst droughts for 
the Western U.S. in modern history,” said Alliance Executive 
Director Dan Keppen. 

Congressman Cliff Bentz (R-OR) kicked off the event 
with opening remarks. He also met earlier in the week with 
the farmer lobbyists in the hearing room of the House Re-
sources Committee. 

Following Rep. Bentz’s welcoming comments, water 
managers and farmers from California, Oregon, and 
the Colorado River Basin described the challenges they are 
facing, the drivers behind those challenges, and what can be 
done to help.  

“The drought of the last two years clearly shows that im-
proved water infrastructure is needed to protect future water 
supply reliability,” said William Bourdeau, an Alliance direc-
tor who manages Harris Farms in California’s Central Valley. 
“The system has not been able to keep up with all the natural 
hydrologic changes, let alone man-made like statutory and 
regulatory changes.” 

Mr. Bourdeau outlined the regulatory constraints that 
farmers and ranchers served by the federal Central Valley 
Project. Much of California’s massive plumbing system was 
built in the 1930s and 1960s. However, around 1980, the im-
plementation of federal and state environmental laws began to 
affect Central Valley water supplies.  

“While I’d love to say that as a result of these regulations, 
the ecosystem and watershed are healthy and thriving, unfor-
tunately, I cannot,” said Mr. Bourdeau. “There have been no 
measurable benefits to the environment and at-risk species 
continue to suffer.” 

Alliance Advisory Committee Member April Snell, who 
runs the Oregon Water Resources Congress, also discussed 
how the “regulatory” nature of the drought and how federal 
management of water to meet federal Endangered Species Act 
(ESA) requirements is hurting producers, with no apparent 
benefit to the targeted species, like spotted frogs in  Central 
Oregon and suckers and salmon in the Klamath River system.   

Continued on Page 3 
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“Our irrigation modernization efforts of the last 25 years 
have now put our district in a position of being drought-
proof,” he said.  

Urban Eberhart, the general manager of Kittitas Reclama-
tion District in Washington’s Yakima Basin, pointed to the 
Integrated Plan developed for his region as a template for suc-
cess in other areas of the drought-stricken West. 

“We are now ten years into our plan, and we have tens of 
millions of dollars’ worth of projects up and down the river, 

including canal lining 
and other improve-
ments in irrigation 
efficiency, increasing 
reservoir storage, and 
removing barriers to 
fish,” said Mr. Eber-
hart. “We’re provid-
ing a resilient and 
reliable water supply 
for farmers, commu-
nities and natural 
habitats for fish.”  
Several of this year’s 
farmer lobbyists 
acknowledged that 
the only silver lining 
in this unprecedented 
drought crisis is that 
it is drawing public 
and political attention 
to Western agricul-
ture’s critical role in 

providing a safe and reliable food supply. 
 
Food Security Spotlighted 
 
Driven by concerns with rising food prices and the Russian 

invasion of Ukraine, the Family Farm Alliance board at its 
meetings in Reno last February directed contractors to work 
with others in an effort to improve communications on what 
rising inflation and the Ukraine crisis means to American con-
sumers.   

In April, the Alliance partnered with California Farm Wa-
ter Coalition and Klamath Basin producers to place a full-page 
ad in the Wall Street Journal warning of the consequences if 
State and federal officials ignore the need for reliable water 
supplies and a stable, affordable, domestic food supply.  

“Our fly-in to D.C. provided a great opportunity to ad-
vance our efforts to educate the public and policy makers, as 
global realization of the looming food crisis grows every day,” 
said Mr. Keppen.  

 
“Once in a Generation” Funding for Western Water  
 
The Alliance – along with the Association of California 

Water Agencies, California Farm Bureau, National Water Re-

October 2022 

 Senate ENR Committee Legislative Hearing (Cont’d from Pg. 2) 

strophic wildfire risk and improve forest health. 
“We are facing brutal wildfires across the West that 

threaten Wyoming’s forests and communities,” said Rank-
ing Member Barrasso. “Our bipartisan bill will fight back 
against wildfire risk. It directs the Forest Service and the Bu-
reau of Land Management to cut red tape and dramatically 
increase their wildfire mitigation projects. I’m thankful 
to Chairman Manchin for working with me on this important 
legislation.” 

Mr. O’Toole’s 
testimony outlined 
the dire conditions 
of Western forests 
and explained why 
S.4904 is an im-
portant step to-
wards improving 
their future health. 

“The revival of 
Colorado River 
and other Western 
watershed forests 
is crucial to com-
bating the effects 
of climate change,” 
said Mr. O’Toole, 
whose family oper-
ates a sheep and 
cattle ranch in Wy-
oming. “By bring-
ing togeth-
er changemakers 
and working collaboratively, we can change the paradigm of 
forest management. Success will mean healthier forests, 
healthier wildlife populations, more prosperous and dynamic 
local communities, and much-needed security in our water 
supplies.” 

Mr. O’Toole’s appearance before the Senate Energy and 
Natural Resources Committee was picked up by several me-
dia sources, and the one-hour drought briefing attracted nearly 
20 Congressional staffers.  

“We definitely generated some visibility for the Family 
Farm Alliance that morning,” said Mark Limbaugh with The 
Ferguson Group, the Alliance’s representative in Washington. 

 
Farmer Lobbyists Share Drought Stories, Offer Solutions  

 
Much of the Western U.S. is facing a second consecutive 

year of crippling drought. The current drought crisis under-
scored some key concerns that were advanced by this year’s 
farmer lobbyists.  

The Western drought also demonstrates that areas where 
collaboration-driven efforts are underway fare better than 
regions characterized by strife and conflict. Alliance Director 
Marc Thalacker, who manages Three Sisters Irrigation Dis-
trict in Oregon, explained to multiple audiences   how collab-
orative piping projects in his area – where 62 of 65 miles of 
open canal have been replaced with high-diameter, pressurize 
pipe - stretched water supplies while neighboring districts 
faced early curtailments.  

Alliance President Pat O’Toole testifies on forestry legislation before the Senate 
Energy and Natural Resources Committee, September 29, 2022.    
Photo courtesy of Senate Energy and Natural Resources Committee.  

Continued on Page 4 
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The Alliance was asked by the Commissioner’s office to 
provide some opening remarks at the September 30 listening 
session. Alliance Advisory Committee Tina Shields from Cali-
fornia’s Imperial Irrigation District stood in for Mr. Keppen, 
who was returning home from the farmer lobby trip that day.  

“We urge the Biden Administration to move quickly to 
implement the Inflation Reduction Act and other available 
drought funding mechanisms to assist irrigation districts and 
growers with tangible benefits sooner rather than later,” Ms. 

Shields said at the listening 
session. “To result in mean-
ingful progress, it is essential 
for the Department to identi-
fy and share the criteria and 
key factors to be used in its 
funding decision-making.”  
The listening session was 
recorded and is available at 
https://www.usbr.gov/
inflation-reduction-act.  
 
Colorado River Challenges 
 
     The Colorado River 
drought crisis was a topic of 
discussion at virtually every 
meeting the farmer lobbyists 
attended in Washington, 
D.C.  
     At a conference in Santa 
Fe (NEW MEXICO) the 
previous week, federal offi-
cials outlined steps they are 
taking to respond to critical-
ly low reservoirs in the Colo-
rado River ba-

sin. Reclamation Commissioner Camille Touton said the agen-
cy was releasing even less water from Lake Powell than antici-
pated in 2023. According to the latest 2023 operating guide-
lines, 7-million acre-feet will flow out of the reservoir in 2023. 
If water levels recede to the point that hydropower generation 
is endangered, Interior could throttle back those releases, as it 
did this year.  

“Interior is also studying structural modifications at Glen 
Canyon Dam that would allow for the release of water from 
Lake Powell when the reservoir is low,” said Mr. Limbaugh. 

While the farmer lobbyists were in D.C., House Natural 
Resources Chair Raúl Grijalva (D-ARIZONA) told Interior 
Secretary Deb Haaland in a letter to use the Department’s ex-
isting authorities to drastically cut water deliveries in the 
drought-stricken Colorado River Basin.  

Without the voluntary cutbacks in water deliveries that 
have yet to be agreed to by the Colorado River Basin states, 
the Chairman said the Department should require 2- to 4-
million acre-feet of water to be conserved in the Basin to pro-
tect the system from collapse. Chairman Grijalva also pointed 
to $4 billion Reclamation was allotted under the IRA for the 
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sources Association and Western Growers – formed a steering 
committee for a 230-member Western water coalition that led 
the effort in 2021 to secure $8.3 billion of Bipartisan Infra-
structure Law (BIL) funding for Bureau of Reclamation infra-
structure projects and hundreds of millions of dollars for 
USDA forest health and rural infrastructure projects.  

The Alliance continues to work with this coalition and the 
Western Agriculture and Conservation Coalition to engage 
with USDA and the Interior Department to ensure that BIL 
funds are efficiently ap-
plied  for their intended 
purposes. 

“On each day of our 
D.C. trip, we expressed our 
support for the congres-
sional action and Admin-
istration efforts to adminis-
ter the $12.3 billion in the 
BIL and Inflation Reduc-
tion Act,” said Chris Udall, 
an Alliance Advisory 
Council member and exec-
utive director of the Arizo-
na Agribusiness and Water 
Council. “This needs to be 
done in an efficient manner 
that achieves the desired 
outcomes of improved wa-
ter supply reliability.” 

The Bureau of Recla-
mation on September 30 
conducted a listening ses-
sion to seek input and feed-
back from stakeholders on 
the implementation of the 
IRA. Reclamation officials 
reported that the $4 billion funding will be spread across four 
years and divided into two buckets.  

The first bucket will be for short term water conservation 
“bridging actions” such as paying users to leave water in Lake 
Mead each year for the next 4 years.  

The second bucket will fund long-term “System Efficien-
cy” projects. 

“This will most likely focus on infrastructure, but there 
are still not a lot of details,” said Mr. Keppen.  

Applications for both buckets can be submitted this 
month.  

The Family Farm Alliance in August helped lead a letter 
signed by 7 other regional agricultural organizations which 
offered support, assistance and counsel for the immediate 
implementation of drought funding from the IRA in a letter 
sent to Interior Secretary Deb Haaland and Commissioner 
Touton. The letter identified some key principles, including a 
recommendation that  Reclamation should quickly release a 
Notice of Funding Availability with guidance to water man-
agers currently developing drought response proposals and 
urgently deploy that funding to address the most critical 
needs.  

Family Farm Alliance Executive Director Dan Keppen and farmer 
lobbyists describe concerns of Colorado River water users to Rep. 
Cliff Bentz (R-OR) in the hearing room of the House Natural Re-
sources Committee on September 27. 

Continued on Page 5 



Page 5 

Monthly Briefing  

“Many of our meetings with Members of Congress and 
their staff focused on current water legislation and the upcom-
ing Farm Bill,” said Mr. Keppen. “We continue to work to 
influence the development of Congressional West-wide water 
bills consistent with Alliance priorities and policy positions.” 

The Alliance has actively advocated for and contributed to 
the development of several West-wide bills that have primarily 
moved through the Senate Energy and Natural Resources 
Committee. The Committee is considering another markup, 
possibly in September, to tackle some bills that were left out of 
the July committee markup.  

Committee Democrats think a markup is on the table, but 
other Senate Democrats 
are not so sure. Republi-
cans on the committee are 
skeptical. 
     “There is no set game 
plan for this, yet,” said 
Mr. Limbaugh. We think 
there will be a markup 
some time before the end 
of the year. The package 
could move in the lame 
duck and would involve a 
negotiation with the 
House, or it could be set 
up for reintroduction in 
the next Congress.”  
     The Alliance has ad-
vocated for roughly one 
dozen Western water bills 
in the Senate, including 
the STREAM Act, Sena-
tor Feinstein’s bill that 
includes a number of 
storage and conveyance 
provisions that could be 
helpful to Alliance mem-
bers, if enacted. Another 

Alliance priority has been Oregon Senator Ron Wyden’s 
“Watershed Results Act” (WRA), which requires the Secretary 
of the Interior to work in coordination with the Secretary of 
Agriculture and the Administrator of the EPA to establish two 
to five watershed restoration pilot programs across the coun-
try.  

“The difference from the federal status quo is that WRA 
would require pilot watersheds to be assessed for priority pro-
jects using advanced analytics,” said Joe Whitworth, President 
of the Freshwater Trust, who the Alliance is partnering with to 
advance the legislation. “In this way, we can maximize every 
dollar invested and promote a results-oriented approach.” 

Other bills advocated for by the farmer lobbyist included 
efforts to reauthorize fish recovery programs in the Upper Col-
orado and San Juan River Basins; repair portions of Califor-
nia’s massive water conveyance system; address risks of po-
tential urban canal failure; modify the eligibility requirements 
for small water storage and groundwater storage projects; and 
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ongoing drought, to include paying for long-term, multiyear 
water delivery reduction measures.  

“It is important that the Department make significant use 
of this authority to advance long-term solutions that will ad-
dress the worsening supply-demand imbalance across the 
Basin," wrote Rep. Grijalva. “Funding short-term or single-
year reductions in water use without assurances of ongoing 
conservation measures will do nothing to deliver enduring 
climate solutions for the Basin.” 

Meanwhile, a group of Colorado and New Mexico Demo-
crats recently called on Reclamation to direct the IRA funding 
for permanent solutions. 

The Alliance board of 
directors last March for-
mally adopted a policy 
brief that sets forth Colo-
rado River principles de-
veloped in collaboration 
with key agricultural in-
terests in the upper and 
lower Basins. The Alli-
ance last summer worked 
with Western Senators as 
the Inflation Reduction 
Act (IRA) was being ne-
gotiated, pushing for 
Western drought provi-
sions that materialized in 
the form of $4 billion 
funding, prioritized for 
short-term Colorado Riv-
er demand reduction 
measures intended to pre-
vent the reservoir levels 
behind Hoover Dam 
(Lake Mead) and Glen 
Canyon Dam (Lake Pow-
ell) from crashing.  

Many believe the bur-
den for meeting these short-term measures will fall on agri-
cultural water users with senior rights near Yuma and in the 
Imperial Valley. Family Farm Alliance members in those 
areas want to ensure that the full spectrum of impacts – not 
just direct impacts, but also impacts to national security, food 
supply, rural communities, the Salton Sea, and third-party 
stakeholders – are properly assessed.   

“Agriculture cannot be decimated by short-term 
measures,” said Mr. Keppen. “We need to find ways to keep 
the agricultural infrastructure working when the water comes 
back. This short-term emergency will require long-term miti-
gation. In the meantime, long-term solutions need to be kick-
started in parallel with the emergency short-term plan.”  

 
Federal Water Legislation 
 
The Alliance works closely with Congressional commit-

tees on other Western water legislation, providing recommen-
dations, review and witnesses to testify on Capitol Hill.  

Putting the “Family” in the Family Farm Alliance farmer lobbyist trip: 
Madison Schnepf, her  father Mark Schnepf, Pat O’Toole and his wife, 
Sharon on Capitol Hill. 

Continued on Page 6 
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while Democrats have asked the agencies to speed up their 
work on the regulation. 

Meanwhile, as fires continued to burn in parts of the West, 
the farmer lobbyists discussed the need for the Forest Service 
to maximize its capacity and streamline ways to start healthy 
forest restoration projects at scale.  

“We need to expedite forest management projects in 
order to reduce catastrophic wildfires and associated carbon 
emissions and protect wildlife habitat and watersheds,” said 
Pat O’Toole.  

 
2023 Farm Bill   
 
While in Washington, farmer lobbyists heard criticisms 

from Republicans about the Biden administration’s climate-
focused agriculture spending. Earlier in the month, USDA 
pumped $2.8 billion into “climate-smart commodities,” pro-
jects aimed at improving the environment through agriculture.  

Republicans like Rep. Glenn Thompson (PA) are raising 
concerns that this “spending spree” could become a party-line 
issue of contention when Congress takes up the 2023 Farm 
Bill next year. It could “endanger bipartisan support for this 
title” in next year’s farm bill negotiations, he said at an agri-
culture committee hearing earlier in the month.  

The IRA contains massive funds for climate-smart agricul-
ture, using existing Farm Bill conservation programs. The 
2022 farmer lobbyists are concerned that the carbon-centric 
focus of some policy makers could endanger projects that also 
address broader matters.  

“Climate mitigation should not just focus on carbon and 
assume that planting more carbon-sequestering trees will solve 
the problem,” said Mr. Keppen. “Projects that help producers 
and water managers adapt to the impacts of climate change 
must also be encouraged.”  

The Alliance since 2012 has engaged 
in Farm Bill negotiation primarily 
through its involvement with the 
Western Agriculture and Conserva-
tion Coalition (WACC).  

“We co-founded the WACC, in an effort to support the 
common interests of agriculture, conservation, and other inter-
ests tied to resources on behalf of a viable and sustainable ru-
ral West,” said Mr. Keppen. “Water is the core resource con-
cern we want the government to address more effectively.”   

While in Washington, Alliance members involved with the 
WACC split off for a handful of meetings with House and 
Senate agriculture committee staff, where the topic of discus-
sion was Farm Bill conservation title programs. The WACC 
strives for USDA prioritization of project proposals that deliv-
er cross-sector benefits to farming and ranching and conserva-
tion. 

“We want to see emphasis on project proposals that deliver 
measurable conservation outcomes,” said WACC Coordinator 
Jeff Eisenberg. “Successful projects are ones that deliver bene-
fits to significant portions of land in a watershed.” 

The WACC is also striving to find ways to simplify pro-
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address the recovery of hydropower generation costs with 
respect to Reclamation facilities in the Colorado River Basin, 
and for other purposes.   

The farmer lobbyists also shared concerns expressed by 
other agricultural producers in the West regarding the Open 
Access Evapotranspiration Data Act (H.R. 4832), which 
would inject major funding into the OpenET program.  

“We have proposed alternative language to the Senate 
sponsors of this legislation, which would scale down the 
scope, remove the linkage to federal conservation program 
compliance programs, and address concerns raised by farm 
groups through the use of pilot projects,” said Mr. Keppen. 

 
Improving Permitting Processes  
 
The farmer lobbyists also addressed government red tape 

in their meetings. 
In their meetings on Capitol Hill, Alliance representa-

tives explained the need for federal agencies to report on 
their environmental review activities and expedite environ-
mental review and permitting processes.   

“If we are serious about building infrastructure, improving 
forest health, and promoting American agriculture, then Con-
gress must pass real, meaningful solutions that expedite feder-
al permitting processes,” said Mr. O’Toole.   

The 2022 farmer lobbyists also explained Alliance efforts 
to engage with the Biden Administration on rule-making ac-
tions that impact Western irrigated agriculture, including en-
vironmental review of water development and forest manage-
ment activities.   

For example, the Environmental Protection Agency (EPA) 
and the Army Corps of Engineers (Corps) last month sent to 
the White House Office of Management and Budget (OMB) 
for pre-publication review their final, interim definition of 
waters of the United States 
(WOTUS). 

“We have been deeply engaged 
in the two-step WOTUS process un-
derway with EPA and the Army 
Corps of Engineers,” said Mr. Keppen.   

This controversial rulemaking could be finalized before 
the Supreme Court rules in the Sackett v. EPA case challeng-
ing one of the traditional WOTUS tests. A Supreme Court 
decision could essentially define WOTUS once and for all 
making any previous rulemakings moot.  

“The Family Farm Alliance is part of a large national agri-
cultural coalition that submitted an amicus brief to the Su-
preme Court earlier this year,” said Mr. Keppen. 

OMB received the interim rule on September 12 and will 
take about 90-days to review the rule. 

The proposed rule interprets WOTUS to mean the waters 
defined by a collection of Corps and EPA regulations referred 
to as the “1986 regulations,” with amendments to reflect the 
agencies’ interpretation of the statutory limits on the scope of 
WOTUS as informed by Supreme Court decisions, including 
Rapanos v. United States, essentially recodifying the 1986 
regulations.  

Republicans in Congress have called for the agencies to 
stop the rulemaking ahead of the Supreme Court decision, 

Ryan Jacobsen, Fresno County, California  
Farm Bureau Chief Executive Officer.   
Photo courtesy of Fresno County Farm Bureau.  

Continued on Page 7 
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Trip was to provide opportunities for producers and water 
managers to tell their stories about the impact federal policies 
and Mother Nature are having on their operations and families.  

By all accounts, this year’s D.C. fly-in was a success. 
“This was an excellent trip,” said Paul Arrington, executive 

director of the Idaho Water Users Association. “For me, I in-
tend to make this a more regular part of 
my annual plans.”  
Many participants were relieved to be 
able to resume face-to-face meetings 
after the pandemic and security-related 
concerns limited travel and engagement 
in Washington. 
     “It was incredibly rewarding to get 
back to the in-person meetings and to 
represent irrigated agriculture at the US 
Capitol,” said Mr. Eberhart. “Everyone 
on the team was able to quickly pick up 
where we left off three years ago and 
get right back into the swing of things. 
There is no substitute for the personal 
interactions that can occur when we are 
together in the same room talking about 
our projects.” 
      The farmer lobbyist week in D.C. 
also highlighted how essential water 
security is for food security.  
     “There is only one clear priority for 
all the farmers, ranchers, and agricul-
ture reps that participated in the meet-
ings this week: water,” said Shelley 
Cartwright, Deputy General Manager of 
Westlands Water District in California.             
“Water is essential for growing food, 
and we need to better prepare for 
drought- both regulatory and hydrologic
- to better protect our domestic food 
supply. During our conversations with 
elected representatives, appointed offi-
cials, and career staff in DC, partici-
pants provided insightful perspectives 
and creative solutions that can improve 
water reliability for farmers today and 
in the future.” 
Farmer lobbyists had nothing but words 

of praise for the planning and “herding” provided by Mark 
Limbaugh, Lane Dickson, Zach Israel and Tina Dykstra with 
The Ferguson Group, the Alliance’s representatives in Wash-
ington, D.C. 

“Great job to the Ferguson group team for putting this 
schedule together,” said Mr. Arrington.   

Mr. Keppen believes this year’s farmer lobbyists did an 
admirable job conveying their personal experiences to some 
very influential officials in Washington 

 “They provided a great service in helping lawmakers and 
policy makers visualize why it is important to continue to offer 
resources from the federal government to address these is-
sues,” he said. 
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gram delivery without harming environmental interests or 
program integrity.  

“Conservation program management should emphasize a 
stronger role for state and local decision-making,” said Mr. 
Keppen. “NRCS state conservationists should be viewed as 
‘the CEOs’ in these matters.”  

 
Political Backdrop 
 
The House on September 30th 

passed the Senate Amendment to the 
stopgap bill (a Continuing Resolution 
“CR”), by a vote of 230-201, funding 
the government’s federal agencies 
through Friday, December 16, 2022. 
The President signed the bill into law 
later that day. The Senate passed the 
CR by a vote of 72-25 the day be-
fore, sending it to the House on the 
day of the deadline to avert a shut-
down of most government agencies.  

In addition to extending govern-
ment operations at enacted FY22 
funding levels, the CR also included 
other provisions, such as $2 billion 
for domestic disaster relief for com-
munities impacted by natural disas-
ters in 2021 and 2022, and $2.5 bil-
lion for New Mexico wildfires from 
the Hermit’s Peak/Calf Canyon fire. 

Left out of the CR was Senator 
Joe Manchin’s (D-WV) permitting 
reform bill, which was initially in-
cluded and would have streamlined 
energy and minerals projects.  

Senate Majority Leader Chuck 
Schumer (D-NY) said on the Senate 
floor that he and Senator Manchin 
would “continue to have conversa-
tions about the best way” to move 
forward on the permitting effort be-
fore the end of the year.  Senate Mi-
nority Leader Mitch McConnell had 
encouraged Senate Republicans to 
take down Manchin’s effort in an 
earlier floor speech, saying that adding Senator Manchin’s 
permitting plan to the bill amounted to a “poison 
pill” (POLITICO). 

Also, the CR did not include the Biden Administration’s 
request for COVID-19 and monkeypox aid. 

Congress will return following the November 8 midterm 
elections with the hopes of completing the fiscal year 2023 
Omnibus by mid-December. 

 
 
Reflections from this year’s farmer lobbyists 
 
One of the key objectives of the 2022 Farmer Lobbyist 

 
“I am encouraged by the success of this 
week’s work and the professionalism of 
all the Family Farm Alliance members. 
We must continue getting the message 

out that irrigated agriculture with a 
consistent and adequate water supply 

in the United States is a key element of 
our Nation's security.”     

 
Urban Eberhart, Kittitas Reclamation 

District GM and Alliance Advisory Com-
mittee Member  
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the Klamath Tribes do not presently have an enforceable water 
right as it relates to Project irrigators due to a stipulation in the 
ongoing KBA proceeding. 

The Ninth Circuit further concluded that under its own 
recent precedent, “Reclamation’s and the Tribes’ interests, 
though overlapping, are not so aligned as to make Reclamation 
an adequate representative of the Tribes.” Although the two 
dismissed cases challenged Reclamation’s decision and actions 
only, and the United acts as trustee for the federal reserved 
fishing and water rights of Native American tribes, the Ninth 
Circuit found that Reclamation is not an adequate representa-
tive for the Tribes, so they are required parties to the suit. 

The Ninth Circuit rejected KID’s argument that the suit 
should proceed because the McCarran Amendment waives the 
Tribes’ sovereign immunity and concluded that the lawsuit 
was not an administration of previously determined rights un-
der the McCarran Amendment, but it is an APA challenge to 
federal agency action. Finally, the Ninth Circuit applied the 
“equity and good conscience” factors and found that there was 
no way for the cases to proceed in the absence of the Tribes. 

Failing any further judicial review, the opinion virtually 
closes all courthouses in the Ninth Circuit to irrigators pursu-
ing APA judicial review of federal decision making regarding 
the Klamath Project that they believe are illegal. This has ma-
jor implications for irrigators seeking to protect their interests 
in water and has potential application to other basins where 
tribal interests are present. In the meantime, the court has iden-
tified no similar limits on rights of other parties to challenge 
Reclamation decisions, meaning that other parties remain free 
to challenge Reclamation’s actions with the goal of reducing 
irrigators’ water supply. 

For more information on this case, please contact Rich 
Deitchman at (916) 446-7979 or rdeitch-
man@somachlaw.com. 

 
Somach Simmons & Dunn represents Klamath Basin cli-

ents who are parties in the consolidated action and among the 
plaintiffs/appellants who filed the action captioned Shasta 
View Irrigation District et al. v. United States Bureau of Rec-
lamation et al. 

October 2022 

Ninth Circuit Restricts Irrigators' Rights to Seek Judicial Review  

On September 8, 2022, the United States Court of Appeals 
for the Ninth Circuit (Ninth Circuit) issued its decision in 
Klamath Irrigation District et al. v. United States et al., Case 
No. 20-36009, affirming the United States District Court for 
the District of Oregon’s dismissal of two actions filed by vari-
ous Klamath Project (Project) irrigation parties challenging 
United States Bureau of Reclamation’s (Reclamation) operat-
ing procedures for the Project. 

In April 2019, Project irrigation parties, including the Kla-
math Irrigation District (KID) and a group that included the 
Klamath Water Users Association (KWUA) and several Pro-
ject districts and individual farmers filed two complaints chal-
lenging Reclamation’s 2019-2024 operating plans or proce-
dures for the Project in the District Court. KWUA’s Adminis-
trative Procedure Act (APA) complaint sought to address out-
standing legal issues relating to the operation of the Project 
and relied on in the operating procedures, including the scope 
of Reclamation’s Section 7 Endangered Species Act discre-
tion as it relates to Project operations, and other issues. KID’s 
complaint emphasized that Reclamation’s operations were 
unlawful in light of Oregon’s enforceable final order deter-
mining water rights in the administrative phase of the Kla-
math Basin Adjudication (KBA). 

The Hoopa Valley Tribe and the Klamath Tribes 
(collectively, “Tribes”) intervened for the limited purpose of 
filing motions to dismiss claiming that they were necessary 
parties to the two actions who could not be joined as a result 
of sovereign immunity. The District Court dismissed both 
actions on those grounds. 

In its September 8, 2022, decision, the Ninth Circuit ap-
plied a two-step procedure set forth in Federal Rule of Civil 
Procedure 19. The appellate court first examined whether the 
tribal parties must be joined under Rule 19(a), and upon deter-
mining that joinder was unfeasible as a result of sovereign 
immunity, addressed whether in “equity and good con-
science” the case may still proceed. Accepting the arguments 
of the federal government and the Tribes, the Ninth Circuit 
found that both complaints “implicate[] the Tribes’ long-
established reserved water rights,” even though the Hoopa 
Valley Tribes’ federal reserved rights are unquantified, and 

In a significant step, EPA’s External Civil Rights Compli-
ance Office (ECRCO) has provided details on how permit 
writers should assess cumulative impacts and, in what could 
be a first, the option of denying a permit under civil rights 
law, even if it meets all environmental requirements.  

“From day one, the president and EPA have been commit-
ted to not just making progress on environmental justice and 
civil rights, but to ensure that environmental justice and civil 
rights are at the center of everything we do, that we enshrine 
it in a way that outlasts any of us,” Michael Regan told the 
New York Times last month.  

EPA’s recently released “Frequently Asked Ques-
tions” (FAQ) document that details the options and compiles 
existing information about how EPA will integrate environ-
mental justice (EJ) and civil rights into the permitting process. 
However, the FAQ stresses that compliance with civil rights 
law is a separate obligation from compliance with environ-
mental laws.  

ECRCO is now working on separate guidance that will set 
a legal standard for considering civil rights in permitting deci-
sions, including cumulative disparate impacts, that should be 
released for comment sometime next year. 

EPA: Denying Environmental Permits Under ‘Civil Rights’ Law 

Project Operational Decisions By Richard S. Deitchman, Somach, Simmons and Dunn 
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Eligible applicants are states, Indian tribes, irrigation dis-
tricts, water districts, and other organizations with water or 
power delivery authority located within the Lower Colorado 
Basin including southern California, Nevada, and Arizona, or 
the State of Hawaii, American Samoa, Guam, and the North-
ern Mariana Islands.  

Funding: In FY 2023, an estimated $1,659,000 in funding 
is available to support approximately 6-12 awards of up to 
$100,000 through this program. Funding amounts for FY 2024 
will be finalized when the FY 2024 appropriations process is 
complete.  

Applicants must be capable of cost sharing 50 percent or 
more of the total project costs. Cost share may be made 
through cash, costs contributed by the applicant, or third-party 
in-kind contributions. The project period for this program is 
two years.  

Round 1 applications are due November 18, 2022 and 
round 2 applications are due October 13, 2023. 

October 2022 

Interior Announces Assistance for Water Conservation Field Services Program 

The Department of the Interior has announced the FY 
2023-2024 Water Conservation Field Services Program: Fi-
nancial Assistance. The purpose of this program is to provide 
funding for the planning, prioritizing, demonstrating technol-
ogy/projects, and design of projects that conserve and use 
water more efficiently; mitigate conflict risk in areas at a high 
risk of future water conflict; and accomplish other benefits 
that contribute to sustainability in the Western U.S.  

The program aims to leverage existing funding and re-
sources by cost-sharing water conservation planning activities 
with Reclamation to make more efficient use of existing water 
supplies. Projects should address one of the following task 
component areas: 

· Water Management and Conservation Planning 

· System Optimization Review 

· Designing Water Management Improvements 

· Demonstrating Conservation Project Technologies 

The Department of Interior’s Bureau of Reclamation has 
announced an FY 2023 funding opportunity for $20 million in 
25% cost shared grants through the Infrastructure Investment 
and Jobs Act (IIJA) for small surface and groundwater storage 
projects between 2,000 and 30,000 acre-feet in size.  

"The limited supplies of water in the West make it essen-
tial that we find ways to store more water," said Interior De-
partment Assistant Secretary for Water and Science Tanya 
Trujillo. "These new storage projects will increase resilience 
to climate change providing water managers flexibility in 
their water management decisions." 

The IIJA allocated $8.3 billion for Reclamation water 
infrastructure projects over the next five years. The $20 mil-
lion FOA is part of $100 million in the IIJA for small surface 
and groundwater storage grants located in the Western states.  

Applications for these small storage grants are due De-
cember 9, 2022. However, a completed feasibility study must 
first be submitted to Reclamation no later than October 31 to 
determine project eligibility under this funding opportunity, 
which is available on www.grants.gov by searching for fund-
ing opportunity number R23AS00019. 

 

Reclamation Announces $20 Million for Small Water Storage Projects 

The Irrigation Show and Education Week is 
the largest show solely focused on irrigation. 
In 2022, the exhibit hall will feature hundreds 
of exhibitors, the 20th anniversary of the new 
product contest, a special area for tech 
startups, live presentations and a Craft Brew-
fest. For education, IA University returns to 
offer the core curriculum for irrigation profes-
sionals. Other 2022 features include a selec-
tion of seminars and presentations on today’s 
trends and best practices, the return of the 
General Session, and numerous unique social 
and networking opportunities.  
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A Big  Thank You to  Our New and Support ing  Members!  

JULY-AUGUST 2022   
CHAMPION ($10,000 and Above) 

 
Washington State Potato Commission  

 
ADVOCATE ($5,000 - $9,999) 

 
Wellton-Mohawk Irrigation District (ARIZONA) 

 
DEFENDER ($1000-$4999) 

 
 Association of California Water Agencies     Bowles Farming Co, Inc. (CA) 

Electrical District #8  (AZ)     Klamath Basin Improvement District (OR) 
Klamath Drainage District (OR)      Madera Irrigation District (CA) 

Patterson Irrigation District (CA)      San Luis Canal Co. (CA) 
 

PARTNER ($500-$999) 
 

Gering-Fort Laramie Irrigation District (NE)     Glide Water District (CA) 
Kanawha Water District (CA)     Little Snake River Conservation District (WY) 

Ochoco Irrigation District (OR) 
 

       SUPPORTER ($250—$499) 
 

Mark Hansen (WA) 

DONOR SUPPORT 
Make your tax-deductible gift to the Alliance today!  Grassroots membership is 

vital to our organization. Thank you in advance for your loyal support.  
 

If you have questions, please call our fundraising coordinator, Jane Townsend,  
at (916)206-7186 OR EMAIL jane@familyfarmalliance.org 

OR EMAIL jane@familyfarmalliance.org 

Contributions can also be mailed directly to: 
Family Farm Alliance 
P.O. Box 1705 
Clearlake Oaks, CA 95423   

Protecting Water for Western Irrigated Agriculture  


